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STATEMENT OF THE | SSUES

The issues in this case are: whether Petitioners have
standing to challenge the agency statenents in the D vision of
Wor kers' Conpensation Bulletin No. 234; whether the agency
statenments in Bulletin No. 234 constitute a "rule" as defined by
Subsection 120.52 (15), Florida Statutes; and, if yes, whether
t he Departnment violated Subsection 120.54(1), Florida Statutes,
by not adopting the statenents in accordance with the rul emaking
procedures.

PRELI M NARY STATEMENT

On August 5, 2002, Petitioners, Florida Hone Buil ders
Associ ation, Florida Associated General Contractors’ Council,
Inc., and the Parrish Goup, Inc., filed a Petition seeking an
adm nistrative determ nation that statenments in the Division of
Wor kers' Conpensation Bulletin No. 234, issued on June 20, 2002,
constituted a "rule,"” as defined by Subsection 120.52(15),
Florida Statutes. Wen the bulletin was issued, the Division of
Wor kers' Conpensation, was within the Florida Departnent of
Labor and Enpl oynent Security, but it is nowwthin the
Departnent of Insurance (Departnment). The Petition alleges that
Bul l etin No. 234 violates the rul emaki ng requirenents of
Subsection 120.54(1), Florida Statutes, because the Depart nent

of Insurance has not adopted it as a rule in accordance with



that provision. Finally, the Petition seeks attorneys' fees and
costs pursuant to Subsection 120.595(4), Florida Statutes.

On August 27, 2002, Petitioners filed a notion for |eave to
anmend the Petition in order to add Mark Madonia, d/b/a Chop's
Acoustical Ceilings, as a Petitioner. By Oder entered
Sept enber 4, 2002, Petitioners’ notion was granted.

Initially, the final hearing was schedul ed for Septenber 4,
2002, but upon the parties’ joint notion, the hearing was
reschedul ed for Septenber 13, 2002.

Prior to hearing, the parties entered into a pre-hearing
stipulation that limted the necessity to establish certain
facts at the final hearing. At hearing, Petitioners presented
the testinony of five wi tnesses: Joanne Sturdivant, president
of the Home Buil ders I nsurance Agency; Dougl as Buck, director of
governnent affairs of the Florida Honme Buil ders Associ ati on;
Robert Al'l en Dougl as, executive director of Associ ated General
Contractors’ Council; Robert Parrish, Jr., owner and president
of Parrish Goup; and Mar k Madoni a, owner of Chop's Acousti cal
Ceilings. The Departnent presented the testinony of Daniel
Summer, assistant director of the Departnent’s Division of
Wir kers' Conpensation. Joint Exhibits nunbered 1 through 3,
Petitioners Exhibits nunbered 2 through 5 and 7 through 10, and
Respondent's Exhi bits nunbered 1 and 3 were offered and received

i nto evi dence.



At the conclusion of the hearing, the parties agreed to
file proposed final orders wthin ten days of the filing of the
transcript. The Transcript of the proceeding was filed on
Sept enber 25, 2002. The Departnent and Petitioners filed
Proposed Final Orders, which have been duly considered in
rendering this Final Order.

FI NDI NGS OF FACT

1. Prior to the 2002 |egislative session, pursuant to
Sections 440.02 and 440.05, Florida Statutes (2001), certain
persons in the construction industry could elect to be exenpt
fromthe provisions of Chapter 440, Florida Statutes (2001).

2. Pursuant to Section 440.05(3), Florida Statutes (2001),
upon recei pt of proper notice and docunentation, the Departnent
i ssued certificates of exenptions to persons seeking the
Wor kers' Conpensati on exenption, unless the Departnent
determ ned that the information contained in the notice was
i nvalid.

3. Between July 1, 2000, and June 30, 2002, approximtely
130, 000 construction-rel ated exenptions were active.

4. Pursuant to Subsection 440.05(6), Florida Statutes
(2001), a construction industry certificate of election to be
exenpt is valid for a period of two years after the effective
date on the certificate, unless the certificate was properly

r evoked.



5. Prior to July 1, 2002, the certificates of exenption
wer e i ssued pursuant to Subsection 440.05(3), Florida Statutes
(2001). These certificates of exenptions were applicable
wi thout regard to the value or cost of any particular building
project on which the exenption hol der may be worki ng.

6. During the 2002 | egislative session, the Florida
Legi sl ature enacted Section 5, Chapter 2002-236, Laws of
Florida. Portions of this |aw anended Section 440.02(14),
Florida Statutes. These anendnents ("2002 Anendnents") state,
in relevant part, the follow ng:

(14)(b) "Enpl oyee" includes any person
who is an officer of a corporation and who
perfornms services for renuneration for such
corporation within this state, whether or
not such services are continuous.

1. Any officer of a corporation may el ect
to be exenpted fromthis chapter by filing
witten notice of the election with the
di vision as provided in Section 440. 05.

2. As to officers of a corporation who
are actively engaged in the construction
i ndustry, no nore than three officers my
el ect to be exenpt fromthis chapter by
filing witten notice of the election with
the division as provided in s. 440.05.
However, any exenption obtained by a
corporate officer of a corporation actively
engaged in the construction industry is not
applicable with respect to any conmerci al
bui | ding project estinmated to be val ued at
$250, 000 or greater.

3. An officer of a corporation who elects
to be exenpt fromthis chapter by filing a
witten notice of the election with the



di vision as provided in s. 440.05 is not an
enpl oyee.

Services are presuned to have been rendered
to the corporation if the officer is
conpensat ed by ot her than dividends upon
shares of stock of the corporation which the
of fi cer owns.

(c)l. "Enployee" includes a sole
proprietor or a partner who devotes ful
time to proprietorship or partnership and,
except as provided in this paragraph, elects
to be included in the definition of enployee
by filing notice thereof as provided in s.
440.05. Partners or sole proprietors
actively engaged in the construction
i ndustry are consi dered enpl oyees unl ess
they elect to be excluded fromthe
definition of enployee by filing witten
notice of the election wth the division as
provided in s. 440.05. However, no nore
than three partners in a partnership that is
actively engaged in the construction
industry may el ect to be excluded. A sole
proprietor or partner who is actively
engaged in the construction industry and who
elects to be exenpt fromthis chapter by
filing a witten notice of the election with
the division as provided in s. 440.05 is not
an enpl oyee. For purposes of this
chapter, an independent contractor is an
enpl oyee unl ess he or she neets all of the
conditions set forth in subparagraph (d)L1.

2. Notw thstanding the provisions of
subparagraph 1., the term "enpl oyee"
i ncludes a sole proprietor or partner
actively engaged in the construction
i ndustry with respect to any conmnerci al
bui l ding project estimated to be val ued at
$250, 000 or greater. Any exenption obtai ned
is not applicable, with respect to work




perfornmed at such a conmmerci al buil di ng
proj ect.

(d) "Enployee" does not include:

1. An independent contractor, if:

* * %

Not wi t hst andi ng t he provisions of this
paragraph or any other provision of this
chapter, with respect to any comerci al

buil ding project estimated to be val ued at
$250, 000 or greater, a person who i s
actively engaged in the construction

i ndustry is not an i ndependent contractor
and is either an enployer or an enpl oyee who
may not be exenpt fromthe coverage

requi renents of this chapter

* * %

(Amendrent s are underlined.)

7. The above-quoted 2002 amendnments becane effective on
July 1, 2002.

8. After the legislature enacted Chapter 2002-236, Laws of
Florida, but prior to its effective date, the Departnent issued
Bulletin No. 234 ("Bulletin No. 234" or "Bulletin"), which
states in relevant part the foll ow ng:

TO Al'l Exenption Hol ders

FROMV Annenmarie Craft, InterimWC
Adm ni strat or

DATE: June 20, 2002
SUBJECT: Law Changes Regardi ng Exenptions

On July 31, 2002, inportant changes in the
wor kers' conpensation | aw regarding



exenptions take effect. This Bulletinis
intended to notify you of some of those
changes. Exenption holders working on a
comer ci al building project val ued at

$250, 000 or greater must purchase workers'
conpensati on coverage, or be covered under a
valid Florida Wrkers Conpensation policy.

The changes apply to you if you are:

A corporate officer of a corporation that is
actively engaged in the construction
i ndustry;

A sol e proprietor or partner who is actively
engaged in the construction industry; or

A person who is actively engaged in the
construction industry as an independent
contractor.

1. Beginning July 1, 2002, if you are a
corporate officer of a corporation that is
actively engaged in the construction
i ndustry, or a sole proprietor or partner
who is actively engaged in the construction
i ndustry, then your exenption will not apply
to any work perforned at a commrerci al
bui I di ng project valued at $250, 000 or
greater. If you work at a commercia
bui | di ng project valued at $250, 000 or
greater, then you nust secure workers
conpensation coverage in accordance with s.
440. 38. The value of the project is the
val ue of the entire project and not nerely
t he value of a part, such as the anount
attributed to a particular subcontract.
This applies to projects in existence on
July 1, 2002, as well as projects to be
started on or after July 1, 2002.

* * %

5. If you are a sole proprietor, partner,
or corporate officer, you are permtted to
maintain a certificate of election to be
exenpt issued pursuant to s. 440.05, F.S.,
whil e actively working on a conmerci al



bui | di ng project valued at $250, 000 or
greater; however, that exenption is not
applicable with respect to work perforned at
a comercial building project valued at
$250, 000 or greater.

9. In summary, Bulletin No. 234 states unequivocally the
Departnent's practice which [imts the use of exenption
certificates for workers' conpensation insurance. According to
the Bulletin, beginning July 2, 2002, "exenption hol ders wor ki ng
on a commercial building project valued at $250, 000 or greater
must purchase workers' conpensation coverage, or be covered
under a valid Florida Wrkers' Conpensation policy." Next, the
Bulletin states that, beginning July 1, 2002, "if you are a
corporate officer of a corporation that is actively engaged in
t he construction industry, or a sole proprietor or partner
engaged in the construction industry, then your exenption wll
not apply to any work performed at a commercial building project
val ued at $250,00 or greater.” Finally, the Bulletin provides
that, "this applies to projects in existence on July 2002, as
well as projects to be started on or after July 1, 2002."

10. The Departnent contends that the Bulletin is only for
i nformational and notification purposes and that it nerely
par aphrases the provisions of Section 5, Chapter 2002-236, Laws
of Florida. Furthernore, the Departnent asserts that the

Bul l etin was never intended to create any obligations or

requi renents that the Departnent will enforce in any action that



t he Departnment engages in regarding the applicability of
exenpti ons.

11. Based on the Departnent's belief that Bulletin No. 234
was only for the purpose of notifying all exenption hol ders of
changes in the law, the Departnent did not adopt the Bulletin in
accordance with rul emaki ng procedures in Section 120.54, Florida
St at ut es.

12. Notw thstanding the Departnent's argunent in paragraph
11, as reflected within the four corners of the Bulletin,
exenption hol ders actively engaged in the construction industry
wor ki ng on comerci al building projects valued at $250, 000 or
greater after July 1, 2002, nust be covered by workers'
conpensati on i nsurance, pursuant to the requirenments of Chapter
440, Florida Statutes (2002), regardl ess of when the exenption
certificates were obtained.

13. Contrary to the Departnent's view, the agency
statenments in Bulletin No. 234 adversely affect the rights of
some exenption hol ders and require conpliance with the
provi sions contained therein. Inplicit in the ternms of the
Bulletin is that an exenption holder who fails to conply with
its terms, will be subject to enforcenent actions under Chapter
440, Florida Statutes. The extrinsic evidence presented by the
Department, that it will not take such action in reliance of the

Bulletin, is not controlling.
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14. The Florida Home Buil ders' Association ("FHBA") is a
Fl ori da corporation, conprised of approximately 15,000 nenbers.
O those nenbers, approximately 5,000 to 6,000 are buil der
menbers that are actively engaged in the construction of housing
or ot her devel opnents. Hundreds of the builder nmenbers are
i nvolved in comrercial construction activities. The renaining
menbers are associ ate nenbers conprised of industries, trades,
and services that do business with the builder nmenbers.

Associ ate nmenbers who are construction subcontractors are
engaged in comrercial building activities.

15. Mst comrercial construction projects that are new
construction (as opposed to renovations) which FHBA nenbers work
on exceed $250,000 in value. FHBA nenbers who are providing
services at commercial building projects with a val ue over
$250, 000 have a reasonabl e expectation that they will continue
to provide such services in the future.

16. Over 2500 nenber conpani es of FHBA have active
wor kers' conpensation exenption certificates for at |east one
enpl oyee each, issued, prior to July 1, 2002, pursuant to
Section 440.05, Florida Statutes (2001). These nenbers are
i nvolved in conmercial building projects estimted to be val ued
at $250, 000 or greater and which started prior to July 1, 2002.

Several dozen FHBA nenbers affected by the limtations on the

11



exenptions stated in Bulletin No. 234 have contacted the FHBA
for advi ce.

17. FBHA nenbers who are contractors, whose exenptions are
[imted based on Bulletin No. 234, nmust attenpt to secure
wor kers' conpensation insurance. Subcontractors to these
menbers whose exenptions are limted nust obtain insurance. To
the extent the subcontractor has workers' conpensation insurance
obl i gati ons under existing contracts, either the subcontractor,
the prime contractor or the owner of the project nust absorb the
cost of workers' conpensation insurance prem uns. The
possibility also exists that the subcontractor nmay be forced off
the job if he does not obtain the insurance and/or the cost of
prem uns cannot be accounted for.

18. The FHBA | obbies the Florida Legislature and executive
agenci es on issues that effect the construction industry,

i ncl udi ng workers' conpensati on insurance.

19. The Florida Associ ated General Contractors' Counci
("A.G C. Council"™) is a Florida corporation which has
approximately 2,000 nenbers. O these nenbers, approximtely
800 are contractors and subcontractors actively engaged in the
construction industry in Florida. The renaining nenbers are

i nvolved in construction-rel ated busi nesses.
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20. The approximately 800 A.G C. Council menbers engaged
in construction activities are all comrercial builders. Mst of
the projects on which they work on are val ued at over $250, 000.

21. O the approximately 800 A.G C. Council nenbers
engaged in construction, 48 have active exenption certificates
for fromone to three enpl oyees each.

22. Approximately twenty to thirty A .G C Council nenbers
who wor ked on commercial projects val ued at over $250, 000 and
who were under prinme contracts before July 1, 2002, have
contacted the AA.G C. Council's office in response to Bulletin
No. 234. These subcontractors were concerned that they woul d
have to obtain workers' conpensation insurance at costs that
were not anticipated when they signed their contracts. The
general contractors who called the A G C. Council Ofice were
concerned because they had subcontractors who were going to have
to obtain insurance and the general contractors were being asked
to cover the costs. |In some cases, subcontractors were unable
to obtain insurance and the general contractor had to renove
them fromthe job, which created an increased cost to the
contractor by having to find a repl acenent subcontractor.

23. The A.G C. Council represents its nenbers before the
Florida Legislature on a nunber of issues of interest to the

construction industry, including codes, licensing, and workers
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conpensation insurance. Moreover, the A G C Council represents
its nenbers in admnistrative and judicial proceedings.

24. The Parrish Goup is a Florida corporation which
provi des construction, design/build, developnent, and realty
services to its clients. It has a nunber of subsidiary
conpani es whi ch al so provide construction, devel opnent, and real
estate services. The conpanies are all commonly owned and the
fi nances are conbined and reported on a single financial
st at enent .

25. The Parrish Goup is involved conmercial construction
proj ects, nost of which have a val ue of over $250,000, and it
i ntends to continue devel opi ng such commerci al projects.

26. The Parrish G oup uses subcontractors for all of its
construction activities, including site construction,
foundation, structure, build-out, and internal build-outs. The
Parrish Group has rel ationships with 40 to 50 subcontractors and
general ly uses approxi mately 30 of these subcontractors on any
gi ven proj ect.

27. The Parrish Group does not have a valid exenption, but
six of the Parrish Goup's regular subcontractors, including
Mar k Madoni a, d/b/a Chop's Acoustical Ceilings, hold active
exenption certificates issued prior to July 1, 2002, pursuant to

Subsecti on 440.05(3), Florida Statutes (2001).
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28. The Parrish Goup's subcontractors who held active
exenption certificates issued prior to July 1, 2002, if required
to obtain workers' conpensation insurance, would try to pass the
cost of premuns to the primary contractor, a Parrish G oup
subsidiary, Parrish Builders. If the subcontractor is
successful in passing the cost to the primary contractor, the
primary contractor would try to pass the costs on to the owner,
i.e., the Parrish Goup. |If the subcontractor were unable to
obtain the workers' conpensation insurance, the primary
contractor woul d have the subcontractor renoved fromthe job.

Al ternatively, the prime contractor could retain the
subcontractor as an enpl oyee, in which case the prinmary
contractor would have to bear the cost of the additional

i nsurance under its policy. These increased costs would not
have been accounted for in the prime contract, if that contract
was in effect prior to July 1, 2002.

29. Mark Madonia is one of Parrish Goup's regular
subcontractors. Wen faced with the prospect of having to
obt ai n workers' conpensation insurance, M. Mdoni a sought a
change order from Parrish Builders. The Parrish G oup, as
owner, agreed to the change order and bore the additional costs.

30. Wien the Parrish Goup's subcontractors, who had

certificates of exenption, made bids used in prime contracts
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that were effective before July 1, 2002, the cost of workers
conpensati on insurance was not included in the bid.

31. Mark Madonia, d/b/a Chop's Acoustical Ceilings, is a
sole proprietor who installs ceiling grade systens. M. Mdonia
provi des these services as a subcontractor to the Parrish G oup
and ot her devel opers.

32. M. Mdonia works primarily on conmercial building
projects, nost of which are valued at over $250, 000.

M . Madonia expects to continue to work on commercial building
proj ects val ued at over $250,000 in the future.

33. M. Midonia is a nenber of FHBA and has a valid
wor kers' conpensation exenption certificate that was issued
prior to July 1, 2002. M. Madonia has had an exenption since
1994 and his current certificate is in effect until My 25,
2003.

34. Prior to July 1, 2002, M. WMadonia had not obtained
wor kers' conpensation insurance because of his exenption.

35. \When M. Madonia received Bulletin No. 234 on or about
July 12 through 14, 2002, he attenpted to obtain workers'
conpensation i nsurance. Three conpani es deni ed hi m coverage
because he did not have a sufficient nunber of enpl oyees.

36. M. Madonia risked being renoved fromjobs had he not
obt ai ned the workers' conpensation coverage required by the

Bul | eti n.
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37. M. Madonia eventually contracted with an enpl oyee
| easi ng conpany. In order to do so, he had to nmake his
subcontractors his enployees. The cost of the enpl oyee |easing
servi ce, including workers' conpensation coverage is $27.00 per
$100. 00 of payroll. M. Madonia could have been responsible for
t hese costs, although in this case, the Parrish Goup agreed to
absorb the extra costs.

38. If a valid workers' conpensation insurance exenption
is limted and no | onger applies to comercial construction
projects with a value of $250,000 or nore, the general
contractor for such projects will require that the affected
persons provi de proof of coverage or they cannot |lawfully be
all owed on the job site.

39. In the event a subcontractor with an exenption needs
to obtain insurance, the subcontractor would have to obtain
wor kers' conpensation insurance. |If the primary contract has
al ready been signed by the owner and the general contractor,
then the costs of the job have al ready been set. The
subcontractor may absorb the costs or, alternatively, the
subcontractor could attenpt to pass the additional costs of
i nsurance premuns to the general contractor. The general
contractor could then try to pass the additional costs on to the

owner. |In any event, either the subcontractor, the general
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contractor, or the owner will have to absorb the unanti ci pated
costs of workers' conpensation insurance.

CONCLUSI ONS OF LAW

40. The Division of Admi nistrative Hearings has
jurisdiction over the subject matter and the parties to this
proceedi ng. Sections 120.54, 120.56 and 120.57(1), Florida
St at ut es.

41. Section 120.56(4), Florida Statutes, states that
"[a]l ny person substantially affected by an agency statenent may
seek an admi nistrative determ nation that the statement viol ates
s. 120.54(1)(a)."

42. The term "substantially affected person” includes
trade or professional associations which neet the test for

associ ational standing. Florida Honebuil ders Association v.

Departnent of Labor and Enpl oynent Security, 412 So. 2d 351, 352

(Fla. 1982). To neet the test for associational standing, an
associ ation nust denonstrate that a substantial nunber of its
nmenbers, although not necessarily a majority, are "substantially
affected"” by an agency statenent or rule. Further, the subject
matter of a rule nust be within the association's general scope
of interest and activity, and the relief requested nust be a
type appropriate for a trade association to receive on behal f of
its menbers, e.g., no noney danages are clainmed on behalf of the

association or its nenbers. |1d. at 353-354; Florida Board of
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Medi cine v. Florida Acadeny of Cosnetic Surgery, Inc., 808 So.

2d 243, 250 (Fla. 1st DCA 2002).

43. Wth regard to the criteria required to establish
"associ ational " standing, the evidence established that a
substanti al nunber of FHBA nenbers and A. G C. Council nenbers
have active workers' conpensation exenptions that were issued
prior to July 1, 2002, and that a substantial nunber of these
menbers work on conmerci al building projects, nost of which are
val ued in excess of $250,000. Because of the limtation on
wor kers' conpensati on exenption certificates stated in Bulletin
No. 234, hol ders of exenption certificates issued prior to
July 1, 2002, but not yet expired, will have to obtain workers
conpensation insurance, beginning July 1, 2002.

44. As a result of the Departnent's statenment in Bulletin
No. 234, FHBA nenbers and A .G C. Council nenbers will incur the
cost of premuns for such coverage or will otherw se have to
bear the expense of conpliance with the statenent in Bulletin
No. 234. Furthernore, the subject matter of the agency
statenment, workers' conpensation insurance, is within the
general scope of interest of both FHBA and A G C. Counci l
Here, nmenbers of both organizations are engaged in the
construction industry and are subject to workers' conpensation
i nsurance requirenents. Finally, the relief sought by the FHBA

and A.G C. Council, the Departnent's discontinuance of reliance
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on the Bulletin or simlar agency statement, is appropriate for
a trade association to obtain on behalf of its nenbers.

45. Based on the foregoing, FHBA and the A G C. Counci
are substantially affected by the agency statenent and, thus,
have standing in this proceedi ng.

46. I n order to denonstrate standing, the Parrish G oup
and Mark Madoni a nust also neet the criteria established in
Subsection 120.56(4), Florida Statutes. |In order to be deened a
"substantially affected" person, the person or entity
chal l enging a statenment or rule nmust show that the statenment or
rule will cause a real and sufficiently imediate injury and
that the alleged injury is within the zone of interest to be

protected or regulated. Florida Board of Medicine, 808 So. 2d,

243 at 250; Lonoue v. Florida Departnent of Law Enforcenent,

751 So. 2d 94, 96 (Fla. 1st DCA 1999).

47. M. WMadonia holds an active workers' conpensation
exenption certificate which, on its face, is valid until My 5,
2002. As applied to M. Madonia, Bulletin No. 234 requires him
to secure workers' conpensation insurance in order to lawfully
wor k on commerci al construction valued at $250, 000 or greater,
even if such projects began prior to July 1, 2002.

48. The Parrish G oup owns and devel ops conmmer ci al
construction projects which are valued at $250,000 or nore and,

t hrough a construction subsidiary, regularly uses subcontractors
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who hol d active workers' conpensation exenption certificates,

i ssued prior to July 1, 2002. Bulletin No. 234 requires that
subcontractors on these projects obtain workers' conpensation

i nsurance. On such projects for which the primary contract was
executed prior to July 1, 2002, the cost of this insurance is
borne by the Parrish Goup's construction subsidiary or by the
Parrish Goup itself. On future commercial projects, valued at
$250, 000 or greater, constructed while existing exenption
certificates are in effect, the cost of workers' conpensation

i nsurance will be borne by the subcontractor, whose price to
Parrish Builders will be increased to reflect the cost of

wor kers' conpensation prem unms, and Parrish Builders will pay

t he increased cost to the subcontractor and charge a higher
price to the owner. Parrish Goup, the ower, will ultimtely
pay a higher cost for the construction. These increased costs
represent a real and immediate injury to the Parrish G oup and
to M. Madonia and are within the zone of interest to be

r egul at ed.

49. Based on the foregoing, the Parrish G oup and Mark
Madoni a are substantially affected persons and, thus, have
standing to challenge the agency statenent in Bulletin No. 234.

50. The burden of proof, absent a statutory directive to
the contrary, is on the party asserting the affirmative of an

i ssue under Chapter 120, Florida Statutes. See Florida
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Departnent of Transportation v. J.w.C., Inc., 396 So. 2d 778,

788 (Fla. 1st DCA 1981). Petitioners have asserted that
Bulletin No. 234 is an agency statenent which constitutes a rule
t hat has not been adopted by rul emaki ng procedures as provided
in Section 120.54, Florida Statutes. Therefore, Petitioners
bear the burden of proof.

51. To prevail, Petitioners nust establish that the agency
statenent in Bulletin No. 234 is a rule within the nmeani ng of
Subsection 120.52(15), Florida Statutes. |If the agency
statenment is determned to be a rule, the burden shifts to the
Departnment to show that one of the defenses perm ssi bl e under
Subsection 120.54 (1) or (2), Florida Statutes, are applicable.
Pursuant to those provisions, the Departnment may show that
rul emaki ng was not feasible or practicable. |In this case, the
Departnment has not raised either of these defenses, but has
mai ntai ned that the statenments in Bulletin No 234 do not
constitute a rule.

52. Subsection 120.52(15), Florida Statutes, defines the
term"rule"” to nean "each agency statenent of genera
applicability that inplenents, interprets, or prescribes |aw or
policy or describes the procedure or practice requirenments of an
agency and includes any form which i nposes any requirenent or
solicits any information not specifically required by statute or

by an existing rule.”
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53. An agency statenent is arule if it has the effect of
a rule regardless of whether the agency calls it arule. |If the
al | eged agency statenents are deened rules, they nust be adopted
t hr ough rul emaki ng procedure in accordance with Section 120. 54,
Fl ori da Stat utes.

54. Courts have provided gui dance in determ ning whet her

an agency statenent is a rule. Balsamyv. Departnent of Health

and Rehabilitative Services, 452 So. 2d 976 at 977-978 (1st DCA

1984) the court, quoting State Departnent of Adm nistration v.

Harvey, 356 So. 2d 323 (Fla. 1st DCA 1978), states that:
[a] ny agency statenent is arule if it
purports in and of itself to create certain
rights and adversely affect others' [cite
omtted], or serves by [its] own effect to
create rights, or to require conpliance, or
ot herwi se to have the direct and consi stent
effect of law. [cite omtted]

55. The agency statenments in Bulletin No. 234 |imt the
use of exenptions issued prior to July 1, 2002, by requiring the
hol ders of such exenptions to purchase workers' conpensation
i nsurance for conmmercial building projects valued at $250, 000 or
greater. Additionally, the Bulletin requires the designated
persons to purchase workers' conpensation insurance for
commerci al building projects valued at $250, 000, without regard
to the starting date of the projects or the date of the

construction contract for the project. Finally, the Bulletin is

applicable to designated classes of people, i.e., corporate
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of ficers of corporations actively engaged in the construction
i ndustry, sole proprietors or partners actively engaged in the
construction industry, and persons actively engaged in the
construction industry as independent contractors.

56. The agency statenents in Bulletin No. 234 have general
applicability and i nplenent, interpret, or prescribe "law or
policy" concerning workers' conpensation insurance. Moreover,
the statenents adversely affect rights and/or require conpliance
or otherw se have the direct and consistent effect of |aw
Accordingly, the statenents are rules within the neaning of
Subsection 120.52 (15), Florida Statutes, and nust be
pronul gated pursuant to the rul enmaki ng procedures in Section
120. 54, Florida Statutes.

57. Section 120.595 (4)(a), Florida Statutes, provides
that "[u]pon entry of a final order that all or part of an
agency statenent violates s. 120.54 (1)(a), the admi nistrative
| aw j udge shall award reasonabl e costs and reasonabl e attorneys'
fees to the petitioner"” unless the agency denonstrates one of
t he exceptions listed in that provision.

58. The Departnent has not asserted or proved the
applicability of any of the exceptions to the mandate that
attorneys' fees and costs be awarded to the successf ul
petitioner in a proceedi ng under Subsection 120.56(4), Florida

Statutes. Accordingly, Petitioners are entitled to recover a
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reasonabl e sum for attorneys' fees and costs it has incurred in
this case.

59. Jurisdiction is retained to conduct a separate
proceedi ng on the anmount of attorneys' fees and costs to be
awarded to Petitioner.

ORDER

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

ORDERED t hat :

1. The statenments in Bulletin No. 234 constitute a rule
that was not adopted under, and, therefore, violate, Section
120.54, Florida Statutes.

2. Jurisdiction is retained to conduct further proceedi ngs
as necessary to award attorneys' fees and costs to Petitioners,
pursuant to Section 120.595(4)(a), Florida Statutes.

3. The parties have thirty (30) days fromthe date of this
Final Order to resolve the amount of such award, subject to
approval of the undersigned. |If the parties have not resol ved

t he amount of such award within the tine prescribed herein, the
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parties shall advise the undersigned, in witing, and a hearing
wi || be scheduled to resolve the issue.
DONE AND ORDERED t his 31st day of October, 2002, in

Tal | ahassee, Leon County, Florida.

CAROLYN S. HOLI FI ELD

Adm ni strative Law Judge

Di vision of Admi nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the Clerk of the
D vision of Adm nistrative Hearings
this 31st day of Cctober, 2002.

COPI ES FURNI SHED,

Thomas D. Val entine, Esquire
David D. Hershel, Esquire
Departnent of |nsurance

612 Larson Buil ding

200 East Gaines Street

Tal | ahassee, Florida 32399-0333

WlliamE. WIIlianms, Esquire
Robert D. Fingar, Esquire
Huey, Quil day, Tucker,
Schwartz & Wllians, P.A
1983 Centre Point Boul evard, Suite 200
Post O fice Box 12500
Tal | ahassee, Florida 32317-2500

Carrol | Wbb, Executive D rector

Joint Admi nistrative Procedures Committee
120 Hol | and Bui | di ng

Tal | ahassee, Florida 32399-1300

26



Honor abl e Tom Gal | agher

State Treasurer/Ilnsurance Conm ssi oner
The Capitol, Plaza Level 02

Tal | ahassee, Florida 32399-0300

Mar k Casteel, General Counsel
Departnent of I|nsurance

The Capitol, Lower Level 26

Tal | ahassee, Florida 32399-0307

NOTI CE OF RIGHT TO JUDI Cl AL REVI EW

A party who is adversely affected by this Final Oder is
entitled to judicial review pursuant to Section 120.68, Florida
Statutes. Review proceedings are governed by the Florida Rul es
of Appel |l ate Procedure. Such proceedi ngs are commenced by
filing the original notice of appeal with the Cerk of the

Di vision of Administrative Hearings and a copy, acconpani ed by
filing fees prescribed by law, with the District Court of
Appeal , First District, or with the District Court of Appeal in
the Appellate District where the party resides. The notice of
appeal nmust be filed within 30 days of rendition of the order to
be revi ewed.
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